This article focuses on the problems of, and prospects for, the enforcement of international humanitarian law through the prosecution and punishment of individuals accused of violations of international humanitarian law by international or national tribunals. The author first examines the factors that historically prevented the development of international tribunals and then looks at recent events, namely the end of the Cold War and the subsequent unleashing of unparalleled forces of nationalism and fundamentalism in different parts of the world, which have created an increased willingness on the part of states to institute mechanisms, both at the international and domestic levels, for international criminal justice. With the establishment of the ad hoc International Criminal Tribunals for the former Yugoslavia and for Rwanda, the enforcement of international humanitarian law has moved into a new and more effective phase. Yet, the clear merits of individual criminal prosecution by international tribunals cannot simply override the very real problems and obstacles they face. The author examines these problems, arguing that state sovereignty is a major obstacle to the effective enforcement of international criminal justice. Nevertheless, the author concludes that justice can be done at the international level and that international criminal tribunals are vital in the struggle to uphold the rule of law. 
however, has proved to be a relative failure, as it has only been resorted to in three cases since the entry into force of the 1949 Geneva Conventions.
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A further means of promoting compliance with International humanitarian law is the utilization of fact-finding mechanisms, such as the 'Fact Finding Commission' provided for In Additional Protocol I. One of the advantages of fact-finding is that it enables the creation of a public 'record' of violations of international humanitarian law, which can assist in war crimes trials, thereby contributing to enforcement. 6 The Commission of Experts set up by the Secretary-General of the UN at the request of the Security Council pursuant to Resolution 780 (1992) to Investigate and report on evidence of grave breaches of the 1949 Geneva Conventions and other violations of international humanitarian law in the former Yugoslavia falls within this category. With the establishment of the Commission of Experts, the Security Council was seeking to deter the parties from violating their obligations under international humanitarian law. 7 It was subsequent to the findings of this Commission of Experts that the Security Council decided to establish the International Criminal Tribunal for the Former Yugoslavia (ICTY).
This brings us to the next level of enforcement of international humanitarian law, through criminal jurisdiction: that is, through the prosecution and punishment by national or international tribunals of individuals accused of being responsible for violations of international humanitarian law. This article will focus on the problems of, and prospects for, this method of enforcement This method distinguishes Itself from the others described above in that it is concerned with individual criminal responsibility as opposed to state responsibility. Its aim is to enforce the obligations of individuals under International humanitarian law, whereas the preceding methods concentrate on the enforcement of the obligations of states. However, as I shall demonstrate later in this paper, the principal problem with the enforcement of International humanitarian law through the prosecution and punishment of individuals is that the implementation of this method ultimately hinges on, and depends upon, the goodwill of states.
The Failure of Prosecution through National Jurisdiction
The obligation of states to prosecute and punish persons accused of serious violations of International humanitarian law through their respective national jurisdictions arises out of their treaty obligations, 8 most notably those under the 1949 Geneva Conventions. 9 As is commonly known, the jurisdiction provided by the 19 49 Geneva Conventions is universal in that those suspected of being responsible for grave breaches come under the criminal jurisdiction of all states parties, regardless of their nationality or the locus commissi delicti. In addition. Article 88 of Protocol I requires that states parties provide mutual assistance with regard to criminal proceedings brought in respect of grave breaches to the 1949 Geneva Conventions or to Protocol I, including cooperation In the matter of extradition.
However, these provisions on national jurisdiction over grave breaches have been, at least until recent years, a dead letter. In situations of armed conflict abroad, a state Is generally reluctant to prosecute its own personnel, especially when it is on the 'winning side'. In such cases, a state may also be disinclined to prosecute enemy personnel because such legal actions carry the risk of exposing war crimes committed by the state's own personnel. As for crimes committed In an armed conflict In which a state has not participated, both political and diplomatic considerations and the frequent difficulty of collecting evidence normally induce state authorities to refrain from prosecuting foreigners. Both in the context of International conflicts and-civil wars, political motivations may often lead states to prefer amnesty to prosecution. 10 As Bishop Desmond Tutu, Head of the Truth and Reconciliation Commission of South Africa, put it, referring to gross violations of human rights, political leaders choose 'reconciliation' over 'Justice and ashes '. 11 Leaving aside the question of the political advisability of this choice, granting amnesty to persons responsible for grave breaches of international humanitarian law and mass violations of human rights raises serious moral and legal objections. Moral because, as Justice Robert Jackson commented in relation to the trial at Nuremberg, letting major war criminals live undisturbed to write their 'memoirs' in peace 'would mock the dead and make cynics of the living'.
12 And legal because the validity of such amnesty is doubtful. Arguably, the prohibition of such crimes and the consequent obligation of states to prosecute and punish their authors should be considered a peremptory norm of international law {jus cogtns): hence, states should not be allowed to enter Into international agreements or pass national legislation foregoing punishment of those crimes. Nevertheless, the Cold War in international relations from the 1960s until the beginning of the 1990s made it impossible for international humanitarian law to be enforced through such international Judicial institutions. This paralysis, characterized by the mutual suspicion and distrust of the Western and Eastern blocs, also triggered an obsession with non-interference in domestic affairs. In this climate, the likelihood of establishing an international criminal court was very remote.
The Turning Point: The New World Order
With the end of the Cold War, the animosity that had dominated international relations for almost half a century dissipated. In its wake, a new spirit of relative optimism emerged, stimulated by the following factors: (i) there has been a clear reduction in the distrust and mutual suspicion that frustrated friendly relations and cooperation between the Western and Eastern blocs; (U) the successor states to the USSR -Russia and the other states participating in Confederation of Independent States -are coming to accept and respect some basic principles of international law; (ill) there is unprecedented agreement in the Security Council and increasing convergence in the views of its five permanent members, with the consequence that this institution is able to fulfil its functions more effectively.
It is common knowledge that, despite the obvious problems of the Cold War era, the two power blocs did guarantee a modicum of international order to the extent that each of the superpowers acted as policeman and guarantor of order in its respective bloc. The collapse of this structure of international relations ushered in a wave of negative consequences. It has entailed a fragmentation of international society and intense disorder which, coupled with rising nationalism and fundamentalism, has resulted in a spiralling of (mostly) internal armed conflict with much bloodshed and cruelty. The ensuing implosion of previously multi-ethnic societies, such as the former Yugoslavia and Rwanda, has led to gross violations of international humanitarian law on a scale comparable to those committed during the Second World War, which have shocked the conscience of the world. To be sure, the Cold War era witnessed many such excesses, 17 but it is only now with the new 'harmony' among the Big Five, together with intense media coverage of such events, that unprecedented opportunities have been created for the prosecution and punishment of those responsible for serious violations of international humanitarian law.
In this context, it should not come as a surprise that the end of the Cold War brought with it a revival of proposals for the establishment of a permanent international criminal court, an idea first mooted in the aftermath of the First World War and, as discussed above, envisaged in the Genocide and Apartheid Conventions. 
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In calling the offenders to account an international criminal tribunal may serve to fill the vacuum left by national legislation on amnesty, to the extent that a grant of amnesty by a national authority may turn out to have no effect on individual criminal responsibility in international law. An international criminal tribunal may thus do justice where national jurisdictions are unable to do so and where victims would otherwise have no remedy. (ill) The 'judicial reckoning' of perpetrators of serious violations of international humanitarian law before an Independent tribunal, composed of judges of various nations not parties to the conflict and applying 'impartial justice', can serve to blunt the hatred of the victims and their desire for revenge. (iv) This easing of tensions through the meting out of impartial justice can, in turn, create the conditions for a return to peaceful relations on the ground. (v) The proceedings of an international criminal tribunal build an Impartial and objective record of events. This record differs fundamentally from that established by a fact-finding commission (see section 1 above), in that it has passed the rigorous test of judicial scrutiny, that is, the application of a tribunal's strict rules of admisslbillty of evidence. In this regard, investigations conducted with a view to prosecution before an International criminal tribunal are much more far-reaching and thorough than those undertaken by a fact-finding commission. Thus, the record of an international tribunal is also of crucial value as a historical account of events. (vi) The holding of trials is a clear statement of the will of the international community to break with the past (rompre avec le passi) by punishing those who have deviated from acceptable standards of human behaviour. In delivering punishment the international community's purpose is not so much retribution as stigmatization of the deviant behaviour.
The Problems of International Criminal Courts as a Means of Enforcing International Humanitarian Law
The problems faced by the ICTY demonstrate the difficulties in enforcing international humanitarian law through an International mechanism. Among the complaints regularly aired before the General Assembly of the United Nations in the annual speech of the President of the ICTY and in the Annual Report 22 are that (i) The ICTY Statute places excessive reliance on state cooperation as the primary means of achieving the mandated objectives of prosecuting persons for violations of international humanitarian law. ICTY, having no police force of its own, must rely on international cooperation in order to effect arrests. It has proved extremely difficult to achieve significant state cooperation in complying with the Tribunal's orders to arrest and deliver indicted persons to The Hague and to provide assistance in evidentiary matters. Impunity is a genuine risk when states and international authorities refuse to arrest Indicted individuals. (il) There is a crucial need for more arrests of military or political leaders. States, if arresting at all, demonstrate greater willingness to arrest lesser figures, whilst allowing the leaders to remain at large. The process of restoring peace and security to the affected region is thus made all the more difficult (ill) There are tremendous financial and logistical obstacles In the way of an effective international criminal tribunal. To establish an effective and fully functioning Institution from scratch requires enormous funding. ICTY has had to build a courtroom and offices and supply them with all the necessary equipment hire staff from all around the world, build a detention unit fund programmes for the protection of victims and witnesses, send teams of Investigators into the field, and so on. Yet there remains much to be done. For example, ICTY's Prosecutor, like the rest of the Tribunal's organs, has been severely hampered by lack of funds, and there Is a genuine need for more investigators to undertake the many complex and time-consuming inquiries necessary to fulfil the Institution's mandate. Witnesses have to be found amongst the Balkan diaspora. They must be interviewed and brought to The Hague to testify and, if necessary, be placed in a witness protection programme. This applies not only to prosecution witnesses, but to defence witnesses as well. (iv) Finally, the legal regime is not straightforward. Unlike national jurisdictions, which may rely on dozens of codes and hundreds of precedents for guidance, the ICTY has to apply, in addition to its Statute, customary international law, which can only be ascertained by consulting widely-dispersed international law sources. This became particularly clear in the case of Erdemoviii, 2 * when the judges of the Appeals Chamber had to determine whether international law recognized the defence of duress, a question on which the Statute remains silent Furthermore, the work of international tribunals is made all the more problematic by the absence of an international code of criminal procedure, although the Rules of Procedure and Evidence which have been laboriously drafted by the ICTY would provide a blueprint for a future permanent institution.
International Criminal Justice v. State Sovereignty
Whilst states continue to shy away from resorting to national penal enforcement (see section 2 above), they are also very reluctant to 'internationalize' the repression of serious violations of international humanitarian law. This proposition remains true, despite the recent moves towards the establishment of a permanent international criminal court, moves which seem to be very close to reaching their goal. The reluctance of states regarding International penal enforcement is hardly surprising, given that International criminal tribunals intrude on one of the most sacred areas of state sovereignty: criminal Jurisdiction.
One of the essential features of an international criminal tribunal -whether established ad hoc by the Security Council pursuant to Chapter VII of the UN Charter or whether made permanent through a multilateral treaty -is that it purports to exercise international criminal jurisdiction directly over individuals living in states and subject to the exclusive authority of such states. It thus casts aside the 'shield' of state sovereignty. There is no doubt that the establishment of such tribunals constitutes a major inroad into the traditional omnipotence of sovereign states. However, as I shall now demonstrate by drawing from the experience of the ICTY and from the current proposals for an international criminal court, state sovereignty resurfaces when it comes to the day-to-day operations of the Tribunal and its ability to fulfil its mandate. This proves once again the validity of a remark made by a renowned German lawyer, Nlemeyer, earlier this century: he pointed out that international law is an edifice built on a volcano -state sovereignty.
24 By this he meant that whenever state sovereignty explodes onto the international scene, it may demolish the very bricks and mortar from which the Law of Nations is built It is for this reason that international law aims to build devices to withstand the seismic activity of states: to prevent or diminish their pernicious effect This metaphor is particularly apt in relation to an international tribunal. The tribunal must always contend with the violent eruptions of state sovereignty: the effect of states' lack of cooperation is like lava burning away the foundations of the institution. In order to better understand the effect of state sovereignty on the operation of international criminal tribunals, one must first grasp their constitution and functions. Unlike national courts, which are concerned exclusively with judicial functions and leave investigation and prosecution up to other bodies, the current model for an International criminal court, in fact, provides for two organs: (1) a body entrusted with the administration of justice (the Chambers); and (li) a body responsible for the investigation and prosecution of crimes falling under the Tribunal's jurisdiction. In the ICTY and ICTR, the latter organ is called the 'Office of the Prosecutor'. Under the Draft Statute for a permanent international criminal court, it is designated as 'the Procuracy'. 25 As I shall illustrate, the effectiveness of both the judicial arm and the investigation arm of an international criminal tribunal depends heavily on state cooperation and is ultimately impeded by lack of state cooperation under the guise of state sovereignty.
Unlike national courts, an international criminal tribunal has no law enforcement agency akin to a police judiciaire. It thus relies primarily on the cooperation of national authorities for the effective investigation and prosecution of persons accused of violations of international humanitarian law. Accordingly, all requests for assistance or orders of the ICTY, for instance, are addressed to and processed by the national system of the relevant state as the first resort Cooperation is necessary in relation to requests for assistance or orders of the ICTY for the identification and location of persons, the taking of testimony and the production of evidence, the service of documents, the arrest or detention of persons, and the surrender or transfer of the accused to the ICTY. States are obliged to cooperate with the ICTY for these purposes pursuant to Article 29 of the ICTY Statute.
However Notwithstanding this development, the ICTY remains very much like a giant without arms and legs -it needs artificial limbs to walk and work. And these artificial limbs are state authorities. If the cooperation of states is not forthcoming, the ICTY cannot fulfil its functions. It has no means at its disposal to force states to cooperate with It This is to be contrasted with the International Military Tribunals at Nuremberg and Tokyo, which investigated and prosecuted war crimes committed in states held under military occupation by the Allied forces.
The obligation of states to cooperate with an international tribunal, whether pursuant to a binding Security Council resolution in the case of ad hoc tribunals or pursuant to their treaty obligations in the case of a permanent international criminal court requires each state to enact implementing legislation or to amend its existing legislation for this purpose. A particular problem which arises with respect to most implementing legislation enacted by states to date with regard to the ICTY 30 Is the tendency to subsume cooperation with the ICTY under the traditional model of inter-state Judicial cooperation. For example, many states, in their implementing legislation, apply extradition procedures to requests by the ICTY for the surrender of accused persons, some even referring expressly to 'extradition' of accused persons.
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The application of the law of extradition to cooperation with the ICTY is inappropriate. Extradition to a state and surrender to an international jurisdiction are two totally different and separate mechanisms. The former concerns relations between two sovereign states and is therefore a reflection of the principle of equality of states: it gives rise to a horizontal relationship. The latter, instead, concerns the relation between a state and an international judicial body endowed with binding authority; it is therefore the expression of a vertical relationship. The Appeals Chamber of the ICTY has recently noted that the relation between national courts of different states is 'horizontal' in nature.
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The ICTY is endowed with jurisdiction over individuals living within sovereign states, be they states of the former Yugoslavia or third states, and, in addition, has been conferred with primacy over national courts in its Statute. By the same token, the Statute granted ICTY the power to address to states binding orders concerning a broad variety of Judicial matters (including the Identification and location of persons, the taking of testimony and the production of evidence, the service of documents, the arrest or detention of persons, and the surrender or transfer of indictees to ICTY). Clearly, a 'vertical' relationship has been established, at least as far as the judicial and injunctory powers of the ICTY are concerned (whereas in the area of enforcement, the ICTY is still dependent upon states and the Security Council). This is borne out by the fact that requests for extradition under the inter-state scheme are subject to the discretionary consent of the state from which extradition is sought or are envisaged in bilateral treaties on extradition; by contrast the ICTY's requests for surrender are always binding upon states pursuant to ICTY's Statute, to UN Resolution 827 (1993) establishing the ICTY, and to Chapter VTI of the UN Charter. Such requests override national legislation. It is worth noting here that Rule 58 of the ICTY's Rules of Procedure and Evidence provides that the duty of cooperation and judicial assistance laid down in Article 29 of the Statute 'shall prevail over any legal impediment to the surrender or transfer of the accused or of a witness to the ICTY which may exist under the national law or extradition treaties of the State concerned'. This Rule effectively codifies the principle of customary international law pursuant to which a state cannot adduce its constitution or its laws as a defence for failure to carry out its international obligations."
The importance of state sovereignty as a factor influencing the work of an international tribunal is made glaringly apparent by a recent problem faced by the ICTY with respect to the Office of the Prosecutor's efforts to obtain documents relevant to the case of Prosecutor v. Tihomir BlaMc. The problem in that particular Instance arose out of two subpoenae ducts tecum (orders to appear in court for the purpose of handing over documents) issued on 15 January 19 9 7 by a Judge of the Trial Chamber, at the request of the Office of the Prosecutor. These subpoenae enjoined (1) to Its officials; it added that if the Security Council had intended to depart so drastically from international law (probably intending to refer to those international rules which provide for state Immunity as well as the immunity of state agents), it would have stated so plainly in the Statute of the ICTY. It agreed to give its "full co-operation' to the Office of the Prosecutor with respect to the requested documents, not on the basis of the subpoena which it considered unfounded, but rather on the basis of its legislation on cooperation with the ICTY 34 and 'under the terms applicable to all States'. It added, however, that '[l]ike any sovereign State, the Republic of Croatia reserves the right to observe the Interests of its national security when assisting the ICTY\ 35 In contrast, Bosnia and Herzegovina stated that it recognized the competence of the ICTY to issue orders against states, such as the subpoena in question, and that the Statute allows for the issuance of such orders. It proceeded to argue before the ICTY that it had taken all necessary steps to ensure compliance with the ICTY's order.
The Appeals Chamber 36 ruled that while subpoenae duces team could not be addressed to states, binding orders could be so addressed; states cannot by claiming national security interests, withhold documents and other evidentiary material requested by the ICTY. However, it recommended that practical arrangements be adopted by the relevant Trial Chamber to make allowance for legitimate and bona fide concerns of states. The Appeals Chamber also noted that ICTY does not possess any power to take enforcement measures against sovereign states; such powers cannot be regarded as inherent to the functions of an international judicial body. Following the reporting of a judicial finding concerning a state's failure to observe the provisions of the Statute or the Rules, it is for ICTY's parent body, the Security Council, to impose sanctions, if any, against a recalcitrant state, under the conditions provided for in Chapter VII of the United Nations Charter. In addition, subject to certain conditions, each Member State of the United Nations may act upon the communal legal Interest in the observance of this international obligation laid down in Article 29. A collective response through other intergovernmental organisations may also be envisaged, again 'subject to certain conditions'.
The reluctance of states to give way to international criminal jurisdiction with respect to matters which would otherwise be subject to their exclusive sovereignty becomes even more apparent in light of the way in which the Internationa] Law Commission's draft statute on a permanent international criminal court deals with the allocation of jurisdiction between the court and national authorities. In this regard, it is significant that the Preparatory Committee set up by the General Assembly to review the draft found that 'the jurisdictional aspects of the Statute were the object of the most intense and arduous discussions'. 37 The statute of the international criminal court as currently drafted is more restrictive with respect to jurisdiction than that of the existing ad hoc Tribunals. For example: (I) Like the ICTY and the ICTR. the proposed international criminal court is to have 'complementary' jurisdiction with that of national jurisdiction but, unlike these two ad hoc Tribunals, the proposed court gives primaqj to national jurisdictions. (ii) The jurisdiction of the proposed international criminal court is triggered by states, and not on the Initiative of the Procuracy. The latter does not have the power to Investigate ex officio, but only on the basis of the complaint made by a state (although it has sole authority to decide on the issuance of Indictments following state complaints).' 8 (ill) In addition, under a proposal currently being discussed, in order for the jurisdiction of the court to 'kick in' In a given case, the complaining state, the state which has custody of the suspect and the state on whose territory the crime is alleged to have taken place, must not only have ratified the statute, but must also have 'opted in' with regard to the specific crimes complained of.
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It is hoped that these restrictions on the permanent international criminal court's jurisdiction will be tempered so that the court may function effectively.
To sum up, the truth of the matter is that the major concessions that have been made by states over their sovereignty with respect to the establishment of fully functioning international criminal tribunals are nevertheless being negated by an excessive clinging to state sovereignty in the face of requests for cooperation. Having opened the door of state sovereignty, it is all too quickly shut again.
Concluding Remarks
The trend towards 'criminalization of International law', through criminal prosecution and punishment of breaches of international humanitarian law by International criminal tribunals, should not blind us to the basic dilemma facing International tribunals: prosecution and punishment or continued respect for state sovereignty? The supremacy of state sovereignty In the form of excessive restrictions on the jurisdiction of International criminal courts can only result in the creation of Ineffective institutions.
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In addition, the trend towards the institutionallzation of International criminal law must not detract from the underlying political realities. Judicial reckoning, while necessary in order to uphold and enforce the international rule of law, should run parallel to steps taken on the political level. The prosecution and punishment of war criminals by an international criminal tribunal (whether ad hoc or permanent) cannot be a substitute for robust action by the United Nations where required to restore international peace and security. As long as the ideological, political and military leaders behind the serious violations of international humanitarian law still remain firmly in power, flaunting with impunity their rendezvous with Justice, this can only result in a discrediting of the work of international criminal tribunals. So long as states retain some essential aspects of their sovereignty and fail to set up an effective mechanism to enforce arrest warrants and to execute judgments, international criminal tribunals may have little more than normative impact Thus, we are once again reminded of the limits posed by international politics on international law. 41 In spite of these problems, the most effective means of enforcing international humanitarian law remains the prosecution and punishment of offenders within national or international criminal jurisdictions. I will go further and say that the rule of international humanitarian law depends on its enforcement through the prosecution and punishment of its offenders. As Cesare Beccaria stated as long ago as 1764, 'the conviction of finding nowhere a span of earth where real crimes were pardoned might be the most efficacious way of preventing their occurrence', 42 and thus of ensuring respect for the rule of law. 
